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Dear Ms. Dorlch:

On March 4, 2003, Dave Baker, Vice President for Law and Public Policy. EarthLink,
and the undersigned met with Lisa Zaina. Senior Legal Advisor to Commissioner Adelstein.
During the mecting, EarthLink generally described 1ts 1SP business, 1ts approximately 800,000
broadband subscribers (of which about half are DSL-based using BOC and Covad DSL services),
and reiterated several points that it made in previously filed comments, reply comments, and ex
parte presentations in the above-referenced dockers.

In EarthLink's view, the Commission should retain Title I1 jurisdiction of ILEC-
provisioned wholesale DSL and should continue to apply Computer Inguiry principles to ensure
nondiscriminatory access to such telecommumcations services for independent 1SPs. While
EarthLink has suggested wavs ofupdating and streamlining Computer IT1 obligations, the BOCs
have presented no substantial reason for the elimination of the access principles of Computer IiI.
Moreover, in today's currenl regulatory and market environment, Computer 111 rules are not a
disincentive for the BOCs to invest in broadband facilities and services. Indeed, BOC DSL
serv ICes operale on existing "old wires™ copper infrastructure. Should the public interest warrant
dercgulation, EarthLink believes that the Communications Act demands the BOCs present a
specific showing for specific regulatory relief. and not whole cloth reclassification under Title I,
which would add additional legal uncertainty to ISP access rights.

Nondiscrimination requirements are critically imporiant for independent ISPs to continue
offering consumers choices of ISP features and functionalities that are distinct from BOC jSP
offertngs. While BOCs currently provide the vast majority o fDSL-based high-speed Iniemnet
access to residential consumers: EarthLink provides many distinct features including privacy
functions, anti-spain and pop-up protections, and remote access. Hundreds of thousands of
consumers today rely on independent ISP broadband services today, and a radical departure from
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existing access rights is not only unwarranted under the law, but would threaten the continuing
service lo those consumers. The BOCs have failed to present how 1SPs with existing service
arrangements would be adequately treated under a private carriage scheme. Earthl.ink agrees
with the policy premise in this case rhat deregulation should follow the emergence of actual
viable compentive platforms, and the current monopoly or duopoly markets are not sufficient.

Pursuant to Section 1.1206(b)(2) of the Commission’s Rules, eight copies of this Notice
arc being provided to you for inclusion in the public record in the above-captioned proceedings.
Should you have any questions, please conract me.

Sincerely,

A

Mark I, O’Connor
Counsel for EarthLink, Inc

CC: Lisa Zamna



